DRAFT
DEVELOPMENT AGREEMENT
This Development Agreement (“the Agreement”) is made and entered into effective this
___ day of ____________, 2020 (the “Effective Date”) by and between the City of Canal
Winchester, Ohio (the “City”), and NorthPoint Development, LLC, a Missouri limited liability
company (“NorthPoint”) (collectively, being referred to as the “Parties”, and each being
individually referred to as a “Party”), under the circumstances summarized in the following
recitals.
RECITALS:
A.
Canal Winchester Industry and Commerce Corporation, an Ohio non-profit
corporation (“CWICC”) owns the real property in Franklin County (the “Property”), which
Property is further described and depicted on Exhibit A which is attached hereto and incorporated
herein by reference.
B.
CWICC and NorthPoint have entered into a Real Estate Sale Contract dated June
17, 2019, as amended by that certain First Amendment to Real Estate Sale Contract dated March
18, 2019, that certain Second Amendment to Real Estate Sale Contract dated May 9, 2019 (the
“Second Amendment”), that certain Third Amendment to Real Estate Sale Contract dated June 6,
2019, and that certain Fourth Amendment to Real Estate Sale Contract dated January 10, 2020
(collectively, the “Contract”).
C.
Upon acquisition of the Property, NorthPoint desires to develop the Property by
constructing thereupon an industrial development, which is currently designed to include two (2)
approximately 435,000 square foot buildings and supporting infrastructure (collectively, the
“Project”), which Project will create jobs and employment opportunities and further commerce
within the City.
D.
In connection with the construction of the Project, and in accordance with the
obligations between CWICC and NorthPoint under Section 5 of the Second Amendment to the
Contract, the Parties desire to provide for the construction and/or implementation of certain public
infrastructure improvements (collectively, the “Public Infrastructure”, which Public Infrastructure
is further described in Section 3 and described and depicted on Exhibit B which is attached hereto
and incorporated herein by reference). The Parties each agree that the Public Infrastructure, once
constructed, will directly benefit the Property and the Project, and will provide a benefit for the
residents and businesses of the City.
E.
The Parties desire to execute this Agreement to provide for the construction of the
Public Infrastructure and the payment of the related costs and to facilitate the construction of the
Project.
NOW, THEREFORE, in consideration of the foregoing, the promises contained herein,
and other good and valuable consideration the receipt and sufficiency of which is hereby
acknowledged, the Parties covenant, agree and obligate themselves as follows:
Section 1.
General Agreement. For the reasons set forth in the Recitals hereto, which
Recitals are incorporated herein by reference as a statement of the public purposes of this

Agreement and the intended arrangements between the Parties, the Parties intend to and shall
cooperate in the manner described herein to facilitate the design, construction, acquisition and
installation of the Public Infrastructure and the Project.
Section 2.
City’s Utility Improvements. Subject to the terms herein, the City agrees to
construct, or cause to be constructed (in cooperation with such other party or parties as may be
determined by the City), an extension of water and sanitary sewer service to the Property in
accordance with the Scope of Work attached hereto as Exhibit B (the “City’s Utility
Improvements”). The City shall commence the City’s Work as soon as possible after the date that
NorthPoint has obtained all necessary permits for and has commenced construction of the Project
(which shall be deemed to occur upon NorthPoint obtaining permits for and commencing grading
in support of the Project). NorthPoint shall notify the City in writing once these conditions have
been satisfied. The City agrees, upon Northpoint commencing Work, subject to an Unforeseeable
Delay as described in Section 8 below, to diligently pursue construction and completion of the
City’s Utility Improvements not later than one hundred eighty (180) days following the
commencement thereof. The City’s Utility Improvements shall be completed at the City’s sole
cost and expense.
Section 3.
City’s Easements. NorthPoint shall grant to the City a permanent easement
ten (10) feet in width over the location of the City’s Utility Improvements upon the Property to
facilitate the construction and maintenance of the City’s Work (the “City’s Permanent Easement”).
The City’s Easement is further described and depicted on Exhibit C which is attached hereto and
incorporated herein by reference. NorthPoint agrees to provide such temporary construction
easements as may be reasonably required by the City to accommodate the construction of the City
Infrastructure; provided that such easements do not unduly interfere with the construction of the
Project (the “City’s Construction Easements”, and collectively with the City’s Permanent
Easement, the “City’s Easements”). Upon such time as NorthPoint has satisfied the conditions
necessary for the City to commence the City’s Work under Section 2 above, NorthPoint, at no
charge, shall execute and deliver the Easement substantially in the form attached hereto as Exhibit
D evidencing the grant of the City’s Easements. NorthPoint acknowledges that any delay in the
conveyance of the City’s Easements may cause a commensurate delay in the completion of the
City’s Work. The City shall record the Easement within a commercially reasonable period of time
after its execution and delivery to the City by NorthPoint.
Section 4.
Condition Precedent. The Parties hereby acknowledge and agree that the
commencement of construction of the Project by NorthPoint (as defined in Section 2) is a condition
precedent to all other duties of the City under this Agreement. If such does not occur on or before
December 31, 2021, this Agreement and all of the benefits and obligations therein are null and
void.
Section 5.
Estoppel Certificate. Upon request of NorthPoint, the City shall execute and
deliver to NorthPoint or any proposed purchaser, mortgagee or lessee of any parcel of the Property,
a certificate stating: (a) that the Agreement is in full force and effect, if the same is true; (b) that
NorthPoint is not in default under any of the terms, covenants or conditions of the Agreement, or,
if NorthPoint is in default, specifying same; and (c) such other matters as NorthPoint may
reasonably request.
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Section 6.
Representations and Covenants of the Parties. The Parties hereby represent
and warrant that each is legally empowered to execute, deliver and perform this Agreement and to
enter into and carry out the transactions contemplated by this Agreement. That execution, delivery
and performance does not and will not violate or conflict with any provision of law applicable to
it, and does not and will not conflict with or result in a default under any agreement or instrument
to which it is a party or by which it is bound. The Parties further represent and warrant that his
Agreement has, by proper action, been duly authorized, executed and delivered by it and all steps
necessary to be taken by it have been taken to constitute this Agreement, and its covenants and
agreements contemplated herein, as its valid and binding obligations, enforceable in accordance
with their terms
Section 7.
Remedies. Except as otherwise provided in this Agreement, in the event of
any default in or breach of this Agreement by any party to this Agreement, or any successor to
such party, such party (or successor) shall, within 45 days of receipt of written notice from any
other, proceed to cure or remedy such default or breach. In case such action is not taken or not
diligently pursued, or the default or breach shall not be cured or remedied within a reasonable time,
the aggrieved party may institute such proceedings as may be necessary or desirable in its opinion
to cure and remedy such default or breach, including, but not limited to, proceedings to compel
specific performance by the party in default or breach of its obligations. All rights and remedies
shall be cumulative and shall not be construed to exclude any other remedies allowed at law or in
equity. If any legal action or other proceeding is brought for the enforcement of this Agreement,
or because of an alleged dispute, breach, default or misrepresentation in connection with any
provisions of this Agreement, the successful or prevailing party or parties shall be entitled to
recover from the non-prevailing party, reasonable attorneys’ fees, court costs and all expenses,
(including, without limitation, all such fees, costs and expenses incident to appeals), incurred in
that action or proceeding, in addition to any other relief to which such party or parties may be
entitled
Unforeseeable Delay. Neither party shall be considered in breach of its
Section 8.
obligations under this Agreement due to unforeseeable causes beyond its reasonable control and
without its fault or negligence, including, but not restricted to, acts of God, acts of the public
enemy, acts of the Federal Government, orders of courts, acts of the other party, fires, floods,
epidemics, quarantine restrictions, strikes, freight embargoes, and unusually severe weather or
delays of subcontractors due to such causes. The party seeking the benefit of the provisions of this
subsection shall, within 15 calendar days after actual notice of any such unforeseeable delay, have
first notified the other party of such unforeseeable delay in writing, and of the cause or causes of
the unforeseeable delay.
Section 9.
Successors. This Agreement shall be binding upon and inure to the benefit
of the Parties and its beneficiaries, successors and assigns, including successive as well as
immediate successors and assigns.
Section 10. Agreement Binding on Parties; No Personal Liability; County Consents.
All covenants, obligations, and agreements of the Parties contained in this Agreement shall be
effective to the extent authorized and permitted by applicable law. No such covenant, obligation,
or agreement shall be deemed to be a covenant, obligation, or agreement of any present or future
member, official, officer, agent, or employee of either Party in other than their official capacity or
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of any individual person who is a partner, shareholder, director, member, manager, employee,
officer, or agent of the Party other than in their capacity as a partner, shareholder, director, member,
manager, employee, officer, or agent, and neither any City official executing this Agreement, or
any individual person executing this Agreement on behalf of NorthPoint, shall be liable personally
by reason of the covenants, obligations, or agreements of the respective Parties contained in this
Agreement. The City is a political subdivision of the State of Ohio and is entitled to all of the
immunities and defenses provided by law.
Section 11.
Merger and Amendments. This Agreement supersedes any and all other
agreements, either oral or in writing, among the Parties with respect to the matters contained in
this Agreement and contains all of the covenants, agreements, and other terms and conditions
among the Parties with respect to the same. No waivers, alterations, or modifications of this
Agreement or any agreements in connection with this Agreement shall be valid unless in writing
and duly executed by the Parties.
Section 12.
Notices. Except as otherwise specifically set forth in this Agreement, all
notices, certificates, demands, requests, consents or approvals given, required or permitted to be
given hereunder shall be in writing and shall be deemed sufficiently given if actually received or
if hand-delivered or sent by recognized overnight delivery service or by certified mail, postage
prepaid and return receipt requested, addressed to the other party at the address set forth in this
Agreement, or to such other address as the recipient shall have previously notified the sender of in
writing, and shall be deemed received upon actual receipt, unless sent by certified mail, in which
event such notice shall be deemed to have been received when the return receipt is signed or
refused. The parties, by notice given hereunder, may designate any further or different addresses
to which subsequent notices, certificates, demands, requests, consents or approvals, or other
communications shall be sent. The present notice addresses of the parties follow:
To the City at:

The City of Canal Winchester, Ohio
36 S. High St.
Canal Winchester, Ohio 43110
Attn: Lucas Haire

With a copy to:

Eugene Hollins, Esq.
Frost Brown Todd LLC
10 West Broad St, Ste. 2300
Columbus, Ohio 43215

To NorthPoint at:

NorthPoint Development, LLC
482 NW 41st Street, Ste. 500
Riverside, MO 64150
Attn: Nathaniel Hagedorn, CEO

With a copy to:

NorthPoint Development, LLC
482 NW 41st Street, Ste. 500
Riverside, MO 64150
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Attn: Evan Fitts

Section 13.
Counterparts. This Agreement may be signed in one or more counterparts
or duplicate signature pages with the same force and effect as if all required signatures were
contained in a single original instrument. Any one or more of such counterparts or duplicate
signature pages may be removed from any one or more original copies of this Agreement and
annexed to other counterparts or duplicate signature pages to form a completely executed original
instrument.
Section 14. Severability and Cooperation Clause. In the event that any portions,
sections or subsections of this Agreement are rendered invalid by the decision of any court or by
the enactment of any law, resolution or regulation, such provision of this Agreement will be
deemed to have never been included therein and the balance of the Agreement shall continue in
full force and effect. If the terms of this Agreement, or any amendment or amendments to any
provision of any laws that are required to be enacted or amended as a consequence of this
Agreement, are challenged by either referendum or administrative appeal to the courts or such
other legal or equitable remedies sought by those who may oppose this Agreement, the parties
agree to cooperate with each other to uphold the validity and enforceability of this Agreement.
This cooperation clause only pertains to decisions relating to this Agreement, and this cooperation
clause cannot be used to attempt to force the City to override other legislative or administrative
decisions relating to the Project.
Section 15. Captions. The captions and headings in this Agreement are for convenience
only and in no way define, limit or describe the scope or intent of any provisions or sections of
this Agreement.
Section 16. Governing Law and Choice of Forum. This Agreement shall be governed
exclusively by and construed in accordance with the laws of the State of Ohio, without regard to
its conflict of law provisions that would cause the application of the laws of another jurisdiction.
Each of the Parties irrevocably consents to the jurisdiction of any state court located within
Franklin County, Ohio, in connection with any matter based upon or arising out of this Agreement,
agrees that process may be served upon them in any manner authorized by the laws of the State of
Ohio, and waived and covenants not to assert or plead any objection which they might otherwise
have under such jurisdiction or such process.
Section 17. Assignments. NorthPoint agrees not to assign this Agreement without the
prior written consent of the City, which consent shall not be unreasonably withheld, conditioned,
or delayed. Notwithstanding the foregoing, NorthPoint may assign this Agreement without the
City’s consent to (i) any entity with which NorthPoint is affiliated (i.e., controls, is controlled by,
or is under common control with), and (ii) NP Canal Winchester, LLC, a Delaware limited liability
company. Without limiting the foregoing, any entity managed by NPD Management, LLC shall
be deemed affiliated with NorthPoint.

(Remainder of page intentionally left blank – Signatures Follow)
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As evidence of their intent to be bound by this Agreement, the authorized representatives of each
of Party have executed this Agreement for and on behalf of the Party as of the Effective Date.

THE CITY OF CANAL WINCHESTER, OHIO
By:
Name:
Title:
Date:
NORTHPOINT DEVELOPMENT, LLC, a Missouri limited
liability company

By:
Nathaniel Hagedorn, Manager
Date:

-Signature Page-
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EXHIBITS:
A – Property
B – City’s Utility Improvements—Scope of Work
C – City’s Easement--location
D – City’s Easement—form

EXHIBIT A
THE PROPERTY

EXHIBIT B
CITY’S UTILITY WORK—SCOPE OF WORK




12” water main line
15” and 8” sanitary sewer lines
Any deviations to the foregoing approved by NorthPoint in its reasonable discretion.

EXHIBIT C

Easement Descriptions

EXHIBIT D
DEED OF EASEMENT

NORTHPOINT DEVELOPMENT, LLC, a Missouri limited liability company (hereinafter
“Grantor”), who owns the property described in Exhibit A attached hereto (“Grantor’s Property”)
pursuant to the deed recorded at Instrument Number ___________in the Franklin County, Ohio,
Recorder’s Office, in consideration of One Dollar ($1.00) and other good and valuable
considerations, paid by the CITY OF CANAL WINCHESTER, an Ohio municipal corporation
(hereinafter “Grantee”), receipt of which is hereby acknowledged, does hereby, for itself, its heirs,
successors and assigns, GRANT AND CONVEY to Grantee, its successors and assigns forever,
permanent easements on, over, through, under, and across Grantor’s Property: (i) to construct,
install, operate, repair, replace, relocate, inspect and maintain water lines, together with all
appurtenances incidental thereto, including but not limited to hydrants in the locations set forth on
Exhibit B (the “Water Line Easement”), (ii) to construct, install, operate, repair, replace, relocate,
inspect and maintain sanitary sewer lines, and tributary connections and appurtenant work in any
part in the location set forth on Exhibit C (the “Sewer Line Easement”); and (iii) to construct,
install, operate, repair, replace, relocate, inspect and maintain utility lines, which utilities may
include natural gas, electric, water, storm sewer, sanitary sewer, internet, cable television, fiber
optics, and telephone services in the location set forth on Exhibit D (the “Utility Easement Area”).
The Water Line Easement Area, Sewer Line Easement Area and Utility Easement Area are at times
collectively referred to as the “Easement Areas”. Grantor also grants and conveys to Grantee
temporary construction easements as shown on Exhibits B, C, and D respectively. In addition,
Grantor grants and conveys to grantee the right of ingress and egress at all reasonable times for
the purposes aforesaid, on, over, through, under and across the Grantor’s Property to the Easement
Areas.

To have and to hold said easements and rights-of-way, with all of the privileges and
appurtenances thereto belonging, to said Grantee, its successors and assigns forever.

The easement granted hereby includes the right to trim and/or remove any trees or
shrubbery which may hereafter interfere with the construction, reconstruction, operation and
maintenance of said line, within the limits of the Easements.

The Grantee, its successors and assigns, shall have the right of ingress and egress from the
site occupied by said line and appurtenances, and the right to do any and all things necessary,
proper or incidental to the successful operation and maintenance thereof. The Grantor shall have

the right to use the Easement Areas for purposes not inconsistent with the Grantee's, and its
successors and assigns, full enjoyment of the rights herein granted.

The consideration herein mentioned includes total compensation for grant of the easements
and rights-of-way and for all damage caused by construction, installation, operation, repair,
replacement, relocation, inspection and maintenance within the easement, provided however, that
the Grantee, its successors and assigns, shall restore all property, including fences, except buildings
or other structures, within the Easement Areas, to its original condition insofar as practicable, after
entering upon said premises for any of the purposes herein set forth, including construction, repair,
maintenance, replacement, relocation, operation, inspection and maintenance of all facilities and
improvements of the Grantee, its successors and assigns, located within such Easement Areas and
rights-of-way; provided, however, that Grantee shall have no obligation to restore paving, lighting,
landscaping, drainage, or other improvements installed in the Easement Areas by Grantor
subsequent to this grant of easement.

Grantor, for itself, its heirs, successors and assigns, covenants with the Grantee, its
successors and assigns, that Grantor is lawfully seized of the premises and that Grantor will forever
warrant and defend the same unto the Grantee, its successors and assigns, against all claims of all
persons whomsoever.

IN WITNESS WHEREOF, the Grantor has hereunto caused Grantor’s name to be
subscribed this
day of
, 2020.

NORTHPOINT DEVELOPMENT, LLC

By:
Its:_________________________

STATE OF ____________
COUNTY OF __________, SS:

Before me, a Notary Public, personally appeared __________________________, an
authorized representative of NorthPoint Development, LLC, who acknowledged the signing of the
foregoing instrument to be his and its voluntary act and deed for the uses and purposes therein
mentioned.

IN TESTIMONY WHEREOF, I have hereunto subscribed my name and affixed my
official seal this
day of
, 2020.

_________________________
Notary Public

This instrument prepared by: James S. Gray, Esq., Frost Brown Todd LLC, 10 W. Broad Street, Ste. 2300, Columbus,
Ohio 43215

